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1. By way of this appeal, the assessee contests the invocation of
revisionary jurisdiction u/s. 263 by Learned Commissioner of Income Tax
(International Taxation), Chennai (CIT) vide order dated 30-03-2021. The
Ld. AR submitted that the replies filed by the assessee during the course

of revisionary proceedings have not been considered by the authority.
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The Ld. CIT-DR, on the other hand, submitted that Ld. AO failed to take
note of Article-23 of India-USA Treaty which justifies the revision.

2. Having heard rival submissions and after due consideration of
material facts, our adjudication would be as given in succeeding
paragraphs.

3.  The perusal of record would show that the assessee was assessed
u/s. 143(3) on 28.12.2017. The assessee is resident of United States.
During the course of assessment proceedings, it transpired that the
assessee rendered IT support service to its Associated Enterprises in
India and received service charges. The services were primarily IT and
infrastructure related services. The Ld. AO concluded that the services
were not liable to be taxed as per Article 12 of India-USA DTAA and
accepted the claim of the assessee that the services would not fall within
the ambit of ‘fees for included services’. Accordingly, the returned
income was accepted.

4.  However, subsequently upon perusal of case records, Ld. CIT held
that Ld. AO did not examine the applicability of Article-23 to the receipts
and therefore, the order would require revision u/s 263. Accordingly, the
assessment was set aside and Ld. AO was asked to re-frame the same
after examining the character of the receipts and taxability thereof along
with applicability of Article-23 after giving fresh opportunity to the
assessee. Aggrieved, the assessee is in further appeal before us.

5.  We find that the assessee had made detailed submissions vide its
letter dated 30.03.2021 to revisional authority, the cognizance of which
has remained to be taken in the impugned order. In the said reply, the
assessee has elaborately explained as to how the provisions of Article-

23 would not be applicable to the case of the assessee. We find that this
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reply would have material bearing on the revision. Since, the same has
remained to be considered, we set-aside the impugned order and remit
the matter of revision back to the file of revisional authority. The Ld. CIT
is directed to reconsider the revision after considering assessee’s reply.
Adequate opportunity of hearing shall be granted to the assessee.

6. The appeal stands allowed for statistical purposes.

Order pronounced on 21° February, 2022.
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